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Court of Appeals of the District of Columbia. 


No. 3218. 

United States Trcst Company el al. 

vs. 

District of Colcmbia, J/e., et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 32827. 

United States Trcst Company, and Tic ker K. Sands, Receiver, 

Plaintiffs, 

vs. 

District of Colcmiua, a Municipal Corporation; Oliver P. New¬ 
man, Louis Brown low, and Charles \V. Kutz, Commissioners of 
the District of Columbia: Ben L. Prince. Collector of Taxes. 
Defendants. 

United States of America. 

District of Columbia, x*: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District at the time- 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit:— 

1 • Hill of Comphhtt. 

Filed July 30, 1014. 

In the Supreme Court of the District of Columbia. 

Equity. No. 32827. 

United States Trcst Company. Plaintiff. 

vs. 

District of Colcmria, a Municipal Corporation; Oliver P. New¬ 
man, Frederick L. Siddons. and Chester Harding. Commissioners 
of the District of Columbia, and Ben L. Prince. Collector of Taxes, 
Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff states as follows: 

1. The plaintiff, United States Trust Company, is a corporation 
organized and existing under the laws of the District of Columbia, 
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having had its principal oflico and |>lacc of business in said District, 
and it brings this suit in its own behalf. 

2. The defendant, the District of Columbia, is a municipal cor¬ 
poration; the defendant. Oliver I\ Newman, Frederick I.. Siddons, 
and Chester Harding, are the acting Commissioners of said District 
of Columbia, and are sued as such; and Hen F. Price is Collector of 
Taxes for the District of Columbia, and is sued as such collector. 

3. Heretofore, to wit. on or about the 21<t day of November, 1913, 
the plaintiff. United States Trust Company, became involved in 

financial difficulties by reason of a run upon the" main office 

2 of its banking institution and the branches thereof in the 
citv of Washington, District of Columbia, and as a result 

thereof it was brought to the necessity of turning over all its assets 
of every nature and pledging same to The Munsey Trust Company 
of Washington, in consideration of The Munsey Trust Company 
taking over deposits of the said United States Trust Company and 
assuming said deposit liability, and the agreement being that after 
the said Munsey Trust Company• should have obtained from the 
assets of plaintiff sufficient to indemnify itself for the liability in 
regard to said depositors, and all expenses and other liabilities which 
it might have to meet on account of taking over the said business, 
that the residue, if any. should belong to the stockholders of the 
plaintiff company. In pursuance of said arrangement the said Mun¬ 
sey Trust Company took possession of the main oflico and branches 
of the plaintiff. That the said action on the part of the United 
States Trust Company and the Munsey Trust Company was taken 
in the interests of avoiding the actual legal act of the appointment 
of ,*i receiver, and in the interest of avoiding injury to other financial 
institutions which would have inevitably resulted had actual receiver¬ 
ship proceedings been carried into effect under the circumstances: 
so that the real effect of the action taken betwen the two companies 
referred to was to effect a determination of the affairs of the United 
Stales Trust Company, insofar as the further conduct of its business 
of hanking was concerned, as of the 21st day of November 1913; 
that subsequent thereto, and on, to wit, the — day of June 1914. 
the officers of the said United States Trust Company was presented 
with a hill for taxes in the District of Columbia for the year 

3 ending June 30. 1914, amounting to $22,408.32. to which 
was added penalties amounting to $448.17. Payment was 

demanded thereof of the plaintiff, and payment not having been 
made, the defendant undertook to restrain ihe property of plaintiff, 
and attempted to levy upon the hanking, fixtures, and other property, 
heretofore belonging to the plaintiff, but which were turned over to 
the said Munsey Trust Company under the agreement of November 
21st 1913. which said property was located at loth and H Streets, 
Northwest, and defendants threatened that unless said tax bill and 
penalties was paid, that they would advertise for sale and sell the 
said property attempted to be levied on as aforesaid for the pay¬ 
ment of same, said taxes and penalties being claimed as due under 
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the authority of Paragraph 5, Section 0, of An Act of Congress 
approved July 1st, 1902, which reads as follows: 

“Each national hank as the trustee for its stockholders, through its 
president or cashier, and all other incorporated banks and trust 
companies, in the District of Columbia, through their presidents or 
cashiers, and all gas, electric lighting, and telephone companies, 
through their proper officers, shall make affidavit to the board ol 
personal tax appraisers on or before the first day of August each 
year, as to the amount of its or their gross earnings tor the preced¬ 
ing year ending the thirtieth day of June, and shall pay to the 
collector of taxes of the District of Columbia per annum on such 
gross earnings as follows: Each national bank, and all other in¬ 
corporated banks, and trust companies, respectively, six per centum: 
each gas company, live per centum; and in addition thereto the 
real estate owned by each national or other incorporated hank, and 
each trust, gas, electric lighting and telephone company in the 
District of Columbia shall be taxed as other real estate in said Dis¬ 
trict; Provided, That street railroad companies shall continue to pay 
the four per centum per annum on their gross receipts and other taxes 
as provided by existing law, and insurance companies shall continue 
to pay the one and one-half per centum on premium receipts, as pro¬ 
vided by section six hundred and fifty of the Code of the District of 
Columbia. That so much of the Act approved October first, enghteen 
hundred and ninety, entitled “An Act to provide for the in- 
4 corporation of trust, loan, mortgage, and certain other cor¬ 
porations within the District of Columbia . a^ is inconsistent 
with the provisions of this section is hereby repealed.' 

! 4. Plaintiff further says that at the time the said agreement was 

made with The Munsey Trust Company, not only was the plaintiff 
confronted with a run on behalf of the depositors at its said main 
office and branch offices, which, unless restrained, would have com- 
pletelv annihilated all resources of plaintiff for the time being, and 
made it necessarv to close its doors, but that the Comptrollei s t ) I lire 
of the Treasury* Department, in the face of said emergency with 
which plaintiff was confronted, was threatened to peremptorily close 
the doors of plaintiff’s institution and place the same in the hands 
of a receiver, unless some relief might be obtained by way of co¬ 
operation of another financial institution with it. That plaintiffs 
realized that such a result as was threatened by the said Comptrol¬ 
ler’s Office would endanger other financial institutions in tin* Dis¬ 
trict of Columbia and general unsettling of business conditions in 
said District, which must be prevented if possible so to do. I hat 
thereafter the step referred to was taken which was productive ot the 
beneficial results anticipated. Plaintiff further says that the tax 
referred to was not due and payable until June, 1914. and that the 
practical effect of the action taken on November 21st 1913. was to 
place the affairs and assets of the said United States Trust Company 
in custodio legis; that after the said 21st day of November, 1913. 
plaintiff transacted no business in the way of banking or trust busi¬ 
ness whatsoever, and that the said tax was therefore not due and 
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payable and was not proper to be collected as attempted to be en¬ 
forced by the Assessor. 

f» 5. Plaintiff further says that such act of Congress is uncon¬ 

stitutional and void in that it provides a tax of six per centum 
per annum upon certain property of trust companies, the amount 
of which property is ascertained by the gross earnings of such com¬ 
panies for the preceding year ending June 80th, while other cor¬ 
porations operating in the District and having similar property and 
conducting similar businesses are required to pay a less or different 
tax: and said law makes an arbitrary and artificial classification 
between classes of corporations and between corporations and indi¬ 
viduals in the District, without anv reasonable basis for such classifi- 

%/ 

cation. 

0. The plaintiff' further says that it is not liable under said Act 
for taxes for the year ending June 80th, 1014 because prior to that 
date, to wit. on or about November 1018. the plaintiff' ceased to 
carry on the ordinary business of a bank and trust company, but 
from the last mentioned date the assets of said plaintiff were taken 
charge of bv the Munsey Trust Company. 

<. Plaintiff further says that said tax sought to be collected from 
plaintiff and for which its property is sought to be sold, is illegal 
in that there is included in the amount of gross earnings used in 
ascertaining the amount upon which said six per centum is required 
to be paid, the earnings derived by the plaintiff from interest on its 
capital and surplus, including the interest from investments in 
1 nited States (Government bonds, and in that there is included the 
income derived from real estate, which said real estate is taxable 
and is taxed under the provisions of said act, and in that there is 
included in said gross earnings money paid out to depositors 
as interest upon deposits, all of which said items are improp¬ 
erly and illegally included in the gross earnings used in 
ascertaining the amount upon which said tax is required to he paid. 

<S. Plaintiff further says that said threatened acts of the defend¬ 
ant in attempting to advertise for sale and selling the alleged prop¬ 
erty of the plaintiff will cause plaintiff irreparable injury, because 
of the fact that the securities attempted to be levied on are such that 

^ a t a 1, < n\eiti k into cash, and if attempted to be- 
forced by conversion into cash, great and irredeemable loss will he 
sustained; that said property is in charge of The Munsey Trust 
Company, under the conditions aforesaid, and that attempt to sell 
said property or to enforce the alleged claim of the defendants 
thereon, would work irreparable loss and injury to the plaintiff. 

Wherefore, the premises considered, plaintiff prays: 

1. That due process may he issued to the defendants named in 
the caption of this hill, requiring them and each of them to appear 
on a day certain to be therein named, and answer the exigencies of 
this bill. 

2. That this Honorable Court may by proper decree, finally enjoin 
the defendants and each of them, their agents or employees, from 
levying or attempting to levy upon the property referred to in this 
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bill, or from advertising or selling, or attempting to sell, the said 
property for taxes or penalties, or both, alleged to be due as lieiein- 
before specified, for the year ending June 30th, 1014, and it deemed 
necessary by the court for the purposes hereinbefore speci- 
7 tied, a restraining order pendente litc be issued by this Hon¬ 
orable Court to restrain the defendants in reference to the 
matters for which a final injunction is hereinbefore prayed. 

That this Honorable Court may by proper decree either quash 
the attempted distraint or attachment heretofore levied by the de¬ 
fendants upon the property hereinbefore referred to or enjoin the 
further prosecution of the ^aid distraint or attachment heietofoic 
made and should it he deemed advisable in the interests of the par¬ 
ties concerned herein to the end that all cloud may he removed from 
the property hereinbefore referred to, that this Honorable Court may 
eliminate all effect of said distraint or levy upon the furnishing by 
the plaintiff of good and suflicient bond to answer the final deter¬ 
mination of this cause. 

4. That this Honorable Court by final decree may adjudge the 
levy of the tax hereinbefore referred to he invalid, and the Act of 
Congress under which said levy is attempted to he made to he uncon¬ 
stitutional. and therefore, null and void. 

And for such other and further relief as the nature of this case may 

require or to the court mav seem proper. 

ELLIS & DONALDSON. 
WILTON J. LAMBERT. 

A t torn nix. 


District ok Columbia, ss: 

S James II. Baden says he is an otlicer of the Cnited States 

Trust Company, to wit, Secretary of said Company; that he 
has read the attached hill of complaint and knows the contents 
thereof, and that the facts stated therein are true as he verily 

believes. 

JAMES II. BADEN. 


Subscribed and sworn to before me, a Notary Public, in and for 
the District of Columbia, this 30th day of July 1014. 

I SKA].. I L. E. SCHREINER, 

Nofitr;/ Public. 

; V 

Motion to Dismiss. 

Filed August 21, 1914. 

* * * * * * * 

Now come the defendants, by their attorneys, and move to dis¬ 
miss the hill of complaint heretofore filed in the above entitled cause, 
and assign therefor the following, among other, reasons: 
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1. That this Honorable Court is without jurisdiction in the premi¬ 
ses. to enjoin the collection of taxes and distraint therefor, as author¬ 
ized bv law. 

t 

2. That the hill of complaint on its face discloses no facts which, 
if true, would entitle plaintilf to relief in a court of equity juris¬ 
diction. 

C. II. SYMK, 

F. II. 8., 

Corporation ('onnsel, I). C. 

F. II. STEPHENS, 
Assistant Corporation Conner/, D. C.. 

At tor nr i/s for Defendants. 




9 Opinion. 

Filed April 14, 1915. 

******* 

If the plaintilf pays under protest the tax the collection of which 
is sought to he restrained and if the District has no right to collect 
it an action will lie for its recovery. (District of Columbia vs Cda*\ 
27 Apj). I). C. 570.) 

The plaintiff does not state facts sufficient to show that it will be 
irreparably injured should the District proceed to collect the taxes. 
It is not enough to state that the distraint and sale of the plaintiff’s 
property would result in irreparable injury; there should he some 
averment of specific facts made from which the Court can see that 
irreparable injury would be a natural and probable result. 

Iml. Mfg. Co. vs. Kohne, 1<S<S U. S. 681, 090. 

Dalton Adding Machine Co., vs. State Corporation Com¬ 
mission of Ya., Sup. Ct. U. S., March 22, 1917). 

The case is not governed bv Raymond vs. Chicago Traction Co 
207 U. 8., 20. 

The bill will he dismissed. 


Bv the Court: 


WALTER I. Mr COY. 

J nsf ire. 




' ♦ 

K*> 




Supreme Court of the District of Columbia. 


Friday, April 23. 1915. 

1 he Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice McCoy presiding. 




It appearing to the Court upon motion that Frederick L. Siddons 
and Chester Harding, have since the filing of the Bill of Complaint 
in the above entitled cause, ceased to act as Commissioners of the 
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District of Columbia, and that Louis Brownlow and Charles W. 
Kutz have been appointed and qualified and are acting as such 
commissioners in their place and stead; it is this 23rd day ot April. 
1915. Ordered that the said Louis Brownlow and Charles W. Kutz 
be and they are hereby substituted as defendants to said Bill ot 
Complaint in the place and stead of the said Frederick L. Siddons 
and Chester Harding, respectively. 

WALTER I. McCOY, 

Justice. 


Amended and Supplemental lidl of Complaint. 
Filed April 23, 1915. 


* 


To the Supreme Court of the District of Columbia: 

The plaintiff, by leave of court first had and obtained, files this 
amended and supplemental bill of complaint, and states as follows: 

1. The plaintiff, United States Trust Company, was at the time 

of the filing of the original bill of complaint herein, a cor- 
1 1 poration organized and existing under the laws of the Dis¬ 
trict of Columbia, having its principal office and place of 
business in said District, and brought this suit in its own behalf: 
and that since the filing of the original bill of complaint herein 
said corporation has been dissolved and Tucker K. Sands has been 
appointed receiver thereof by order of the Supreme Court of the 
District of Columbia; and the plaintiff continues this suit in its 
corporate name for the use of the person or persons entitled to the 
benefits of and to receive the proceeds of this action in accordance 
with section 7<S4 of the Code of Laws of the District of Columbia. 

2. The Defendant, the District of Columbia, is a municipal cor¬ 
poration, and is sued as such; the defendants Oliver Ik Newman, 
Louis -Brownlow, and Charles \V. Kutz are the acting Commissioners 
of the said District of Columbia and are sued as such Commission¬ 
ers; and the defendant, lien L. Prince, is the Collector of 'Faxes of 
the District of Columbia and is sued as such Collector. 

3. Heretofore, to-wit. on or about the 21st day of November, 1913. 
the plaintiff. United States Trust Company, became involved in 
financial difficulties by reason of a run upon the main office of its 
banking institution and the branches thereof in the City of Wash¬ 
ington. District of Columbia, and as a result thereof it was brought 
to the necessity of turning over all its assets of every nature and 
pledging the same to The Munsev Trust Company, of Washington, 
in consideration of The Munsev Trust Company taking over the 
deposits of the said United States Trust Company and assuming 

said deposit liabilities, and the agreement being that after the 
12 said Munsev Trust Company should have obtained from the 
asstes of plaintiff sufficient to indemnify itself for the liability 
in regard to said depositors and all expenses and other liabilities 
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which it might have to meet on account of taking over the said 
business, that the residue, if any, should belong to the stockholders 
of the plaintiff company. In pursuance of said arrangement, the 
said Munsev Trust Company took possession of the main office and 
branches of the plaintiff. That the said action on the part of the 
United States Trust Company and The Munsev Trust Company 
was taken in the interests of avoiding the actual legal act of the ap¬ 
pointment of a receiver and in the interests of avoiding injury to 
other financial institutions which would have inevitably resulted 
had actual receivership proceedings been carried into effect at the 
time and under the circumstances; so that the real effect of the 
action taken between the two companies referred to was to effect a 
termination of the affairs of the United States Trust Company inso¬ 
far as the further conduct of its business of banking was concerned, 
as of the '21st day of November, 101:>; that subsequent thereto and 
on to-wit. the—day of June. 1914, the officers of the said United 
.States Trust Company were presented with a bill for taxes in the 
District of Columbia claimed to he due and payable during the 
month of May. 1914. amounting to $22,408.82. to which were added 
penalties amounting to $448.17: that payment thereof was demanded 
of the plaintiff and payment not having been made the defendants 
undertook to distrain the property of the plaintiff and attempted 
to and did levy upon the hanking fixtures and other property hereto¬ 
fore belonging to the plaintiff blit which were turned over 
1:5 to the said Munsev Trust Company under the agreement of 
November 21. 1918, which said property was located at loth 
A- II Streets, X. \\\; and the defendants threatened that unless said 
tax hill and penalties were paid the defendants would advertise for 
>ale and sell to the highest bidder at public auction said property 
so levied on as aforesaid, for the payment of said tax and penalties; 
that said tax and penalties were claimed to be due under paragraph 
section 0 of an act of Congress approved July 1, 1902 (82 U. S. 
Stat. 1.. P. 019) which reads as follows: 

“Each national hank as the trustee for its stockholders, through 
its president or cashier, and all other incorporated hanks, and trust 
companies, in the District of Columbia, through their presidents or 
cashiers, and all gas, electric lighting, and telephone companies, 
through their proper officers shall make affidavit to the board of 
personal-tax appraisers on or before the first day of August each 
year as to the amount of its or their gross earnings for the preceding 
year ending the thirtieth day of June, and shall pay to the collector 
of taxes of the District of Columbia per annum on such gross earn¬ 
ings as follows: Each National bank, and all other incorporated 
banks, and trust companies, respectively, six per centum; each gas 
company, five per centum; and in addition thereto the real estate 
owned by each national or other incorporated hank, and each trust, 
gas. electric lighting and telephone company in the District of Col¬ 
umbia shall be taxed as other real estate in said District: Provided. 
That street railroad companies shall continue to pay the four per 
centum per annum on their gross receipts and other taxes as pro- 
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vided by existing law, and insurance companies shall continue to 
pay the* one and one-half per centum on premium receipts, as pro¬ 
vided by section six hundred and fifty of the Code of the District 
of Columbia. That so much of the Act approved October first, 
eighteen hundred and ninety, entitled “An Act to provide for the 
incorporation of trust, loan, mortgage, and certain other corpor¬ 
ations within the District of Columbia, as is inconsistent with the 
provisions of this section is hereby repealed." 


that the “Act to provide for the incorporation of trust, loan, mort¬ 
gage, and certain other corporations within the District of Colum¬ 
bia." referred to in the above act of July 1, 190*2. provides in part 
as follows: 

14 “Every such company shall annually, within twenty days 
after the first of January of each year, make a report to the 

Comptroller of the Currency, which shall be published in a news¬ 
paper in the District, which shall state the amount of capital and of 
the proportion actually paid, the amount of debts, and the gross earn¬ 
ings for the year ending December thirty-first then next previous, 
together with their expenses, which report shall be signed by the 
president and a majority of the directors or trustees, and shall be 
verified by the oath of the president, secretary, and at least three of 
the directors or trustees; and said company shall pay to the District 
of Columbia, in lieu of personal taxes for each next ensuing year, 
one and one-half per centum of its gross earnings for the preceding 
year, shown by said verified statement, which amount shall be pay¬ 
able to the collector of taxes at the times and in the manner that 
other taxes are payable.” (D. C. Code, sec. 730.) 

4. Plaintiff further says that at the time the said agreement was 
made with The Munsey Trust Company, not only was plaintiff 
confronted with a run on the bank by the depositors at its main 
office and branch offices, which unless restrained, would have com¬ 
pletely annihilated all resources of plaintiff for the time being, and 
made it necessary to close its doors, but that the Comptroller’s Office 
of the Treasury Department, in the face of said emergency with which 
plaintiff was confronted, was threatening to peremptorily close the 
doors of plaintiff's institution and place the same in the hands of a 
receiver, unless some relief might be obtained by way of co-operation 
of another financial institution with it. That plaintiff realized that 
such a result as was threatened by the said Comptroller’s Office 
would endanger other financial institutions in the District of Colum¬ 
bia and bring about general unsettling of business conditions in 
said District, which ought to have been prevented if possible to do 
so. That thereafter the step referred to was taken which was pro¬ 
ductive of the beneficial results anticipated. Plaintiff fur- 

15 tber savs that the tax referred to was a tax due and payable, 
if legally due at all, during the month of May. 1014, and that 

payment of the same was demanded during the month of June, 
1914, and that long prior to said last mentioned dates the action of 
November 21, 1913 hereinbefore referred to was taken by the plain- 
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till and that the practical effect of said action of November 21, 1913 
was to place the affairs and assets of the United States Trust Company 
in custodia logis: and that after said 21st day of November, 1913, 
plaintiff ceased to receive deposits and to conduct a banking and 
trust business and has transacted since said day no business in the 
way of banking and trust business whatsoever and that said tax was 
therefore not due and payable and was proper to be collected or 
the collection to be enforced as it was attempted to be enforced by 
the assessor. 

*>. Plaintiff further says that such act of Congress hereinabove 
.-et out is unconstitutional and void in that it provides a tax of six 
per centum per annum upon certain property of trust companies, 
the amount of which property is ascertained by the gross earnings 
of such companies for the preceding year ending dune 30th. while 
other corporations operating in the District and having similar 
property and conducting similar business are required to pav a 
less or different tax; and said law makes an arbitrary and artificial 
classification between classes of corporations and between corpora¬ 
tions and individuals in the District, without any reasonable basis 
for such classification. 

b. The Plaintiff further says that it is not liable under said Act 
tor taxes claimed to be due and payable in May 1914, because 
iu prior to that date, to wit, on or about November, 1913, the 
plaintiff ceased to carry on the ordinary business of a bank 
and trust company, but from the last mentioned date the assets of 
said plaintiff wen* taken charge of by The Munsev Trust Company 
as hereinabove set forth. 

i. I laintili further says that said tax sought to be collected from 
plaintiff and for which its property is sought to be sold, is illegal 
in that there is included in the amount of gross earnings used in 
c pertaining the amount upon which said six per centum is required 
m be paid, the earnings derived by the plaintiff from interest on its 
capital and surplus, including the interest from investments in 
United States Government bonds, and in that there is included the 
income derived from real estate, which said real estate is taxable 
and is taxed under the provisions of said act, and in that there is 
included in said gross earnings money paid out to depositors as 
interest upon deposits, all of which said items are improperly: and 
illegally included in the gross earnings used in ascertaining the 
amount upon which said tax is to be paid. 

plaintiff further says that the defendants are threatening to 
and will unless restrained by this Honorable Court proceed to add 
a heavy penalty imposed by the Act of Congress for the failure to 
pay said taxes and will offer the property, securities, notes, and 
banking fixtures at public auction to satisfv said claim for taxes" 
that said collection will be illegal and such sale of assets will cast 
a cloud upon plaintiffs property and damage it in a way that cannot 
be repaired or estimated at the common law and cause it irrep- 
17 arable injury, and for these threatened wrongs the plaintiff 
has no plain and adequate remedy at law but its onlv remedv 

A. 
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is by bill in equity; and as showing the irreparable injury that would 
be done plaintiff by said threatened side after distraint plaintiff 
further states that at the time such levy was made and subsequent 
thereto it had no funds with which to pay said taxes and that the 
securities owned by it included notes and other obligations in the pro¬ 
cess of collection which it was essential to collect in the ordinary 
course of business in order to preserve their full value, and that all 
the securities which it had were not readily convertable into cash and 
required time and care to realize full value, and that any sale of 
Ihe same at public auction to satisfy the tax claim would necessarily 
have been at a great sacrifice and a waste of the assets of the 
plaintiff and that in the state of the market a sale of any securi¬ 
ties at such time would have involved a great financial loss and the 
waste of assets; that at the time said assets were levied on they were 
turned over, and pledged to The Munsey Trust Company as afore¬ 
said and that the plaintiff was dependent upon The Munsey Trust 
Company for the care and management of same and that The Mun¬ 
sey Trust Company was at the time and has been ever since occupy¬ 
ing the banking room at 15th & IT Streets where said assets were sit 
the time located; and that a sale of said assets including said bank¬ 
ing fixtures and furniture would have seriously injured and inter¬ 
fered with the care and management of said assets by The said 
Munsey Trust Company and thus would have caused serious injury 
to the plaintiff; that the said hanking fixtures were erected by the 
plaintiff in accordance with a contract of lease with the 
1S Southern Building Corporation for the rental of the premises 
at 15th & H Streets, N. W.. under the terms of which said 
lease the plaintiff was entitled to reimbursement at the expiration of 
said lease of a certain portion of the expense incurred in the erec¬ 
tion of said fixtures and that a sale of the same would have jeop¬ 
ardized plaintiff' rights under said lease and cast a cloud upon its 
title and irreparably injured its rights in the assignment of said 
lease and caused a sacrifice and waste of this.asset of the plaintiff; 
plaintiff further says that subsequent to said levy, on the <Sth day 
of December, 1914 Tucker K. Sands was. by the order of the 
Supreme Court of the District of Columbia, appointed receiver of the 
said United States Trust Company and as receiver has been under 
the orders of this’ court, proceeding with the management of the 
assets of the plaintiff, with the collection of obligations due it and 
the realization of its assets for the benefit of its stockholders; and that 
since the appointment of said receiver the assets of the l uited States 
Trust Company have been in custodia legis; and that a sale of said 
assets at public auction to satisfy said tax claim would seriously 
interfere with the acts of said receiver in conserving and realiz¬ 
ing upon the assets in his hands to the great and irreparable injury 
of the receivership and the stockholders of the plaintiff for which, 
neither the plaintiff nor the receiver has a plain and adequate 
remedy at law. 

Wherefore the premises considered, the plaintiff prays as in its 
original bill of complaint herein: 

1. That due process may be issued to the defendants named in 
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the caption of this bill, requiring them and each of them to 
10 appear on a day certain to be therein named, and answer the 
exigencies of this bill. 

2. That this Honorable Court may by proper decree, finally enjoin 
the defendants and each of them, their agents or employees, from 
levying or attempting to levy upon the property referred to in this 
bill, or from advertising or selling or attempting to sell, the said 
property for taxes or penalties, or both, alleged to be due as herein¬ 
before specified, in the month of May, 1914, and if deemed neces¬ 
sary by the court for the purposes hereinbefore specified, a restrain¬ 
ing order pendente lite be issued by this Honorable Court to restrain 
the defendants in reference to the matters for which a final injunc¬ 
tion is hereinbefore prayed. 

3. That this Honorable Court may by proper decree either quash 
the attempted distraint or attachment heretofore levied by the de¬ 
fendants upon the property hereinbefore referred to or enjoin the 
further prosecution of the said distraint or attachment heretofore 
made and should it be deemed advisable in the interests of the par¬ 
ties concerned herein to the end that all cloud may he removed from 
the property hereinbefore referrd to, that this Honorable Court may 
eliminate all effect of said distraint or levy upon the furnishing by 
the plaintiff of good and sufficient bond to answer the final determin¬ 
ation of this cause. 

4. That this Honorable Court by final decree may adjudge the 
levy of the tax hereinbefore referred to be invalid, and the Act of 
Congress under which said levy is attempted to be made to be uncon¬ 
stitutional. and therefore, null and void. 

And for such other and further relief as the nature of this 
20 case mav require, or to the court mav seem proper. 

WADE H. ELLIS, 

R. GOLDEN DONALDSON, 

A ttorneys. 

1) 1STKICT <)F Co L t M BIA, xs* ; 


'flicker K. Sands, being first dulv sworn savs that he is receiver of 
the United States Trust Company, a corporation organized under the 
laws of the District of Columbia but now dissolved, plaintiff in the 
above entitled cause, and that he has read the attached amended 
and supplemental bill of complaint and knows the contents thereof, 
and that the facts stated therein are true as he verilv believes. 

TUCKER K. SANDS. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 23rd dav of April, 1915. 

Tseal.1 ' ROBT. A. CISSEL, 

Notary Public . /). of C. 

(Endorsed.) 

Let this bill be filed. 

Dated April 23. 1915. 

WALTER I. McCOY. 

* ^ Justice* 
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Intervening Petition. 
Filed April 23, 1915. 


To the Supreme Court of the District of Columbia: 

Tucker K. Sands, Receiver of the United States Trust Company, 
hy leave of Court first had and obtained, files this intervening 
petition herein and states as follows: 

First. That since the filing of the original petition herein he was 
appointed by this Court receiver of the United States Trust Com¬ 
pany. plaintiff in the above entitled cause. 

Second. That as such receiver this intervening petitioner is inter¬ 
ested in the cause of action stated in the amended and supplemental 
bill of complaint filed in said cause, and is advised that he has a 
right to intervene in said cause and be made a party plaintiff. 

Third. This intervening petitioner adopts the allegations in said 
amended and supplemental bill of complaint herein and joins in 

the praver for relief therein made. 

Wherefore the premises considered this intervening petitioner 

prays: 

1. That he may be made a party plaintiff to said amended and 
supplemental complaint and for the relief therein prayed for; 

2. And for such other and further relief as the nature of the case 
mav require and to the Court may seem proper. 

WAD*E IT. ELLIS, 

R. GOLDEN DONALDSON, 

Att’gs for Petitioner. 

22 District of Columbia, ss: 

Tucker K. Sands, being first duly sworn deposes and says that 
he is the intervening petitioner in the above entitled intervening 
petition, and that he is receiver of the United States Trust Company; 
that he has read the attached intervening petition and knows the 
contents thereof and that the tacts therein stated are true as he 
verilv believes. 

TUCKER K. SANDS. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia this 23d dav of April, 1915. 

r seal. I ROBT. A. CISSEL. 

Notarg Public , /). of C. 


(Endorsed.) 


Let this petition be filed. 
Dated April 23, 1915. 


WALTER I. McCOY, 

Justice . 
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Order Moling Additional Party Plaintiff. 

Filed May 7, 1915. 

******* 

Upon consideration of the petition of Tucker K. Sands Receiver 
of the t nited States Trust Company to he made a party 
iM plaintiil, it is 11 1 is 7th day of May 1915 ordered that Tucker 
K. Sands, Receiver of l nited States Trust Company he and 
lie is hereby made a party plaintiff in this cause. 

WALTER l. McCOY. 

» 

.1 nxtia\ 

Order hy Consent Releasing Lien of Distraint, &c. 

Filed May 7, 1915. 


By stipulation of counsel for all parties hereto, it is this 7th day 
°t May 19b), ordered that, pending the final determination of this 
ease on the merits, Tucker K. Sands, Receiver of the United States 
I rust Company, or his successor, he and he is hereby authorized and 
directed to set aside and retain out of any funds or assets in his 
hands as such Receiver sufficient thereof in amount to pay (if 
adjudged to be due and payable) the tax sought to be collected 
from the United States Trust Company, as set forth in the Bill 
of Complaint and Amended and Supplemental Bill of Complaint 
herein, together with only such penalties thereon as were claimed 
by the District at the time of the institution of this action, and that 
inasmuch as funds or assets are to he retained by said Receiver 
sufficient in amount to pay said taxes (if adjudged to he due and 
payable) in lieu of the distraint on all property of plaintiff here¬ 
tofore made, the lien of said distraint is hereby transferred to and 
limited to the funds or assets so to be retained by said 
'24 Receiver, and the lien of the levy and distraint heretofore 
made by the defendants upon all the property formerly’ in 
the possession of the United States Trust Company and now in the 
possession of said Receiver, is released, and the assets in the hands 
ol said Receiver, other than those directed to he retained as herein 
provided, may, when and as disposed of by said Receiver, be disposed 
of free and discharged from the lien of the distraint or other lien 
made by the Collector of the District of Columbia 

WALTER T. McCOY. 

./ nstiee. 

Consent 

WILTON J. LAMBERT. 

CHALLEN B. ELLIS. 

C. H. SYME. 

F. H. S. 
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Motion to Dismiss. 


Filed June 16, 1917 
* * * 


* 


* 


Now comes the defendants, by their attorneys, and move the 
Court to dismiss the original and supplemental hill filed in the above 
entitled cause, for that: 

1. No grounds of equitable jurisdiction are set forth in said bill. 

2. The remedy at law is adequate by the payment of the said 
tax under protest and an action to recover the same. 

•». That no facts are set forth in the said bill showing irreparable 
injury to the plaintiff. 

-7) 4. That the tax complained of in the said bill, the collec¬ 

tion of which is sought to be enjoined is justly due and owing 
to the District of Columbia, and the plaintiff should he required to 
pay the same. 

C. H. SYME. 

P. H. S, 

F. H. STEPHENS, 
Attorneys for Defendants. 

Messrs. Ellis and Donaldson, Attorneys for Plaintiff: 

Mr. W. J. Lambert, Attorney for Tucker K. Sands. Receiver: 

Mr. Tucker K. Sands, Receiver: 

Take notice vhat the foregoing will be set down for argument in 
the Equitv Court on Fridav. June *22, 1917. 

C. H. SYME, 

F. H. S„ 

F. H. STEPHENS, 

Attorneys for Defendants. 


Final Decree. 


Filed August 18, 1918. 


* * * * * * * 

This cause having come on for hearing on the pleadings herein, 
the motions to dismiss and the motion of the District of Columbia 
to require the receiver. Tucker K. Sands, to pay to the District the 
amount of personal taxes required! to be held by him for that 
purpose, 

It is this 13th day of August, 1918, adjudged, ordered and 
26 decreed that the motion to dismiss the original and sup¬ 
plemental bills is hereby granted and the said bills are hereby 
dismissed. 

It is further adjudged, ordered and decreed that the receiver of 
the United States Trust Company, Tucker K. Sands, pay to the 




UNITED STATES TRUST COMPANY ET AL. VS. 


10 

Collector of Taxes of the District of Columbia, on account of per¬ 
sonal taxes due from the said company to restrain the collection of 
which this cause was brought, the sum of twenty-two thousand four 
hundred eight 32/100 dollars ($22,408.32) and penalties thereon 
amounting to four hundred forty-eight 17/100 dollars ($448.17), 
amounting in all to twenty-two thousand eight hundred fifty-six 
40/100 dollars ($22,856.49) out of the moneys held by him as such 
receiver. 

It is also ordered that the receiver pav the costs herein. 

WILLIAM HITZ, 

.1**0. Justice. 

From the above decree the plaintiffs note an appeal in open court, 
and the bond therefor is fixed at one hundred dollars. 

It is agreed by the parties in open court, and ordered by the court, 
that the fund mentioned in the above decree he held by the receiver 
until further order of the court. 

WILLIAM HITZ, 

.l**o. Justice. 


27 Memorandum. 

September 3. 1918.—Appeal Bond approved and filed. 

Assignment of Errors on Appeal. 

Filed September 19, 1918. 

******* 

Plaintiffs by their attorneys assign the following errors to he pre¬ 
sented on the appeal in the above case: 

1st. The Court erred in holding that there was any tax due and 
owing by the plaintiffs or either of them to the District of Columbia 
as decreed herein. 

2d. The Court erred in not holding that inasmuch as the plaintiff, 
the United States Trust Company, was not engaged in the transac¬ 
tion of banking business during the year for which said claimed tax* 
was payable, it was not subject to any assessment on account thereof 
and it was error to decree the payment thereof out of the funds in 
the hands of the plaintiff receiver. 

3d. The Court erred in sustaining the motion of the defendant 
filed January 16. 1917, to dismiss the amended and supplemental 
bill filed herein. 

ELLIS & DONALDSON, 

RALSTON & RICHARDSON, 

Attorneys for Plaintiffs. 
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28 Designation of Record for Appeal. 

Filed September 19, 1918. 

******* 

In preparing the transcript of record on appeal in the above 
entitled cause, the Clerk will please include the following: 

1. Bill of Complaint, 

2. Motion to Dismiss. 

3. Opinion of Justice McCoy tiled April 14, 1915. 

4. Order of April 23, 1915, Substituting Certain Defendants. 

5. Amended and Supplemental Bill. 

6. Intervening Petition of Tucker K. Sands. 

7. Order of May 7, 1915, That Intervener Be Made Party Plaintiff. 

8. Order of May 7, 1915, Releasing Lien, Etc. 

9. Motion to Dismiss Filed June 16, 1917. 

10. Decree Dismissing Bill With Notation of Appeal. 

11. Memorandum of Filing and Approval of Appeal Bond. 

12. Assignment of Errors. 

13. This Designation of Record. 

ELLIS <fc DONALDSON. 

RALSTON & RICHARDSON, 

Attorneys for Plaintiff*. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32827 in Equity, wherein United 
States Trust Company, et al. are Plaintiffs and District of Columbia, 
a Municipal Corporation, et al. are defendants, as the same remains 
upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 16th day of October, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3218. United States Trust Company et al. vs District of Colum¬ 
bia, &c. et al. Court of Appeals, District of Columbia. Filed Oct. 
19/1918. Henry W. Hodges, Clerk. 

3—3218 
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No. 3,218. 


UNITED STATES TRUST COMPANY AND 
TUCKER K. SANDS, RECEIVER, 
APPELLANTS, 
vs. 

DISTRICT OF COLUMBIA, A MUNICIPAL COR¬ 
PORATION, AND OTHERS. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

I 

On July 30th, 1914, the United States Trust Company 
filed its Bill of Complaint against the District of Co¬ 
lumbia and Oliver P. Newman and others, Commission¬ 
ers of the District of Columbia, and Ben L. Prince, Col¬ 
lector of Taxes, wherein it was alleged that the United 




States Trust Company on or about November 21, 1913, 
became involved in tinancial difficulties causing on that 
day a '‘run” upon its main and branch offices in the Dis¬ 
trict of Columbia, and in order to avoid the appointment 
of a receiver and the consequent injury to other financial 
institutions and individuals which would have inevitably 
resulted from the appointing of a receiver, plaintiff 
Company turned over all of its assets of every nature to 
the Munsey Trust Company, under an agreement where¬ 
by the said Munsey Trust Company assumed the liabil¬ 
ity of the United States Trust Company to all of its de¬ 
positors and agreed that after it, the said Munsey Trust 
Company, had been indemnified against the liabilities as¬ 
sumed, including all expenses and other liabilities result¬ 
ing from the taking over of said business, the residue, if 
any, should belong to and be distributed among the stock¬ 
holders of the plaintiff Trust Company and that said 
Rill of Complaint further alleges that from and after 
the said 21st day of November, 1913, the plaintiff Com¬ 
pany had not engaged in business in the District of Co¬ 
lumbia or elsewhere. 

It further alleged that the defendants sought to collect 
from the plaintiff a bill for taxes claimed to be due the 
District of Columbia for the year ending June 30th, 1914, 
amounting to $22,408.32, with added penalties amount¬ 
ing to $448.17; that to collect the same, said defendants 
were attempting to levy upon the banking fixtures and 
other assets theretofore belonging to the plaintiff Com¬ 
pany but which were transferred and delivered to the 
said Munsey Trust Company; that the said defendants 
threatened unless said tax bill and penalties were paid to 
advertise for sale and sell said property to satisfy said 
claim for taxes and penalties. 
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Said Bill further alleged that the tax sought to be col¬ 
lected was not due and payable by said Company and tor 
other reasons stated asked that the defendants be en¬ 
joined from proceeding as aforesaid and that the Court 
declare the levy of the tax to be invalid and void. 

A motion to dismiss this Bill of Complaint was argued 
and sustained (Record, p. 6) with leave to amend. 

On April 23, 1915, the plaintiff filed its amended and 
supplemental Bill of Complaint (Record, pp. 7-12). It 
alleges therein that since the filing of the original Bill 
the plaintiff Corporation had been dissolved and Tucker 
K. Sands had been appointed its receiver by order of the 
Supreme Court of the District of Columbia. It then re¬ 
peats substantially the averments of the original Bill of 
Complaint including, however, certain additional facts 
substantially as follows: That the real effect of the 
transfer to the Munsey Trust Company on, November 
21st, 1913, was to effect the termination of the affairs 
of the United States Trust Company insofar as the fur¬ 
ther conduct of its business was concerned as of that 
date; that subsequent thereto and on to wit the 
day of June, 1914, the officers of the plaintiff Company 
were presented with a bill for taxes claimed to be due 
and payable during the month of Miay, 1914, and amount¬ 
ing to the sum, with the additional 1 , penalty, as above 
stated, which sums were claimed to be due under Para¬ 
graph 5, Section 6, of the Act of Congress, July 1, 1902, 
reading as follows: 

“Each natinal bank as the trustee for its stock¬ 
holders, through its president or cashier, and all 
other incorporated banks, and trust companies, in 
the District of Columbia, through their presidents 
or cashiers, and all gas, electric lighting, and tele- 
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phone companies, through their proper officers 
shall make affidavit to the board of personal-tax 
appraisers on or before the first day of August 
each year as to the amount of its or their gross 
earnings for the preceding j^ear ending the thir¬ 
tieth day of June, and shall pay to the collector of 
taxes of the District of Columbia per annum on 
such gross earnings as follows: Each National 
bank, and all other incorporated banks, and trust 
companies, respectively, six per centum; each gas 
company, five per centum; and in addition there¬ 
to the real estate owned by each national or other 
incorporated bank, and each trust, gas, electric 
lighting and telephone company in the District of 
Columbia shall be taxed; as other real estate in 
said District; Provided, That street railroad com¬ 
panies shall continue to pay the four per centum 
per annum on their gross receipts and other taxes 
as provided by existing law, and insurance com¬ 
panies shall continue to pay the one and one-half 
per centum on premium receipts, as provided by 
section six hundred and fifty of the Code of the 
District of Columbia. That so much of the Act 
approved October first, eighteen hundred and 
ninety, entitled ‘An Act to provide for the incor¬ 
poration of trust, loan, mortgage and certain other 
corporations within the District of Columbia/ as 
is inconsistent with the provisions of this section 
is hereby repealed/’ 


It also quotes the provisions of the Act of October 1, 
1;800, referred to in said Paragraph 5, Section 6, as fol¬ 
lows : 

“Every such company shall annually, within 
twenty days after the first of January of each 
year, make a report to the Comptroller of the 
Currency, which shall be published in a newspa¬ 
per in the District, which shall state the amount 




of capital and of the proportion actually paid, the 
amount of debts, and the gross earnings for the 
year ending December thirty-first then next pre¬ 
vious, together with their expenses, which report 
shall be signed by the president and a majority of 
the directors or trustees, and shall be verified by 
the oath of the president, secretary, and at least 
three of the directors or trustees; and said com¬ 
pany shall pay to the District of Columbia, in lieu 
of personal taxes for each next ensuing year, one 
and one-half per centum of its gross earnings for 
the preceding year, shown by said verified state¬ 
ment, which amount shall be payable to the col¬ 
lector of taxes at the times and in the manner that 
other taxes are payable.” 

Said Bill in Paragraph 4 (Record, p. 9) further avers 
that at the time of the agreement with the Munsey Trust 
Company, the Comptroller’s office of the Treasury De¬ 
partment was threatening to forthwith close the doors of 
the plaintiff’s bank and place the same in the hands of a 
receiver unless relief was obtained by co-operaticn with 
some other financial institution; that the tax claimed by 
the District of Columbia was a tax due and payable, if 
legally due at all, during the month of May, 1914; that 
since the 21st day of November, 1913, plaintiff has not 
received deposits or conducted a banking or trust busi¬ 
ness and said tax was therefore not due and payable. 

On April 23d, 1915, Tucker K. Sands, as receiver, 
filed his intervening petition adopting the averments of 
the amended and supplemental Bill of Complaint and 
was by order of Court (Record, p. 14) made a party 
plaintiff in this cause. 

On May 7th, 1915, a consent order was entered (Rec¬ 
ord, p. 14) directing the receiver to set aside and retain 
out of any funds or assets in his hands as such receiver 



sufficient thereof in amount to pay the tax sought to be 
collected with penalties claimed at the time of the insti¬ 
tution of the action, and limiting the lien of the distraint 
to such funds or assets so retained by said receiver, re¬ 
leasing all other assets from said lien. 

On June 16, 1917, the defendants moved to dismiss 
the amended and supplemental Bill and to direct the 
payment of the tax upon the following grounds: 

“1. No grounds of equitable jurisdiction are 
set forth in said bill. 

“2. The remedy at law is adequate by the pay¬ 
ment of the said tax under protest and an action 
to recover the same. 

“3. That no facts are set forth in the said bill 
showing irreparable injury to the plaintiff. 

“4. That the tax complained of in the said bill, 
the collection of which is sought to be enjoined is 
justly due and owing to the District of Columbia, 
and the plaintiff should be required to pay the 
same.” 

After argument the Court, on August 3, 1918, entered 
a decree from which this appeal is taken, granting the 
motion to dismiss the Bills of Complaint and directed that 
the receiver pay to the Collector of Taxes of the Dis¬ 
trict of Columbia, the sum of $22,408.32, and penalties 
amounting to $448.17, as well as the costs of this action. 

ASSIGNMENTS OF ERROR. 

Plaintiffs filed the following assignment of error: 

1. The Court erred in holding that there was 
any tax due and owing by the plaintiffs or either 
of them to the District of Columbia as decreed 
herein. 
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2. The Court erred in not holding that inas¬ 
much as the plaintiff, the United States Trust 
Company, was not engaged in the transaction of 
banking business during the year for which said 
claimed tax was payable, it was not subject to any 
assessment on account thereof and it was error 
to decree the payment thereof out of the funds 
in the hands of the plaintiff receiver. 

3. The Court erred in sustaining the motion 
of the defendant filed January 16, 1917, to dis¬ 
miss the amended and supplemental bill filed 
herein.” 

ARGUMENT. 

First Assignment of Error. 

That There Was No Tax Due or Owing by the Plaintiffs 

to the District of Columbia . 

The position taken by the plaintiffs is that the tax 
imposed by Paragraph 5 of Section 6 of the Act of July 
1, 1902, is a franchise tax payable as such for the priv¬ 
ilege of doing business of the nature specified in said 
paragraph, and that if by reason of any circumstances 
imposed by vis major before the tax has been assessed 
and becomes due and payable the company has ceased to 
engage in such business, it should not be required to pay 
the tax. 

Although the tax is computed with reference to the 
gross business of the preceding fiscal year, it was con¬ 
ceded by the appellees at the hearing in the Trial Court 
that the tax is not payable for the doing of business dur¬ 
ing that year, but for the prospective year, and the de¬ 
fendants admitted by their motion to dismiss the allega¬ 
tion of the bill of complaint that the tax became due and 





payable, if at all, in the month of May, 1914, and was 
a tax for the liscal year ending June 30, 1914. 

While it may not be necessary, it has seemed to us im¬ 
portant to call attention to the fact that although we have 
cited in the following pages a number of cases wherein 
the matter of engaging in business has been very strictly 
construed as against the taxing power, so that corpora¬ 
tions have been exempted under the Federal Corporation 
Tax Law where they have leased their assets for a term 
of years to an operating company, we do not here take 
this broad position; such a fact may relieve a com¬ 
pany from the payment of tax under the local statute, 
but we may confine our case to the proposition that where 
the exercise of corporate functions in relation to the 
transaction of the business authorized by the charter of 
the company has actually ceased prior to the assessment 
of the tax by the surrender of all of the assets of the 
company, and the taking of steps eventuating in a liqui¬ 
dation to the creditors and stockholders, the franchise 
tax cannot be legally assessed or collected. 

The allegations of the bill of complaint disclose cir¬ 
cumstances requiring an immediate cessation of business 
on the part of the United States Trust Company, either 
by the closing of the institution by the Comptroller’s Of¬ 
fice, or by the taking over of its assets and deposits and 
other liabilities by some other financial institution satis¬ 
factory to the Treasury Department. Upon these facts 
the making of the Agreement with the Munsey Trust 
Company with the object of preventing what was recog¬ 
nized as a financial crisis in Washington was essentially 
a liquidation proceeding, and as the record discloses, 
eventuated in the dissolution of the corporation by a de¬ 
cree of the Supreme Court of the District of Columbia. 
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YVe, therefore, submit that the authorities dealing with 
proceedings in Court for the termination of the business 
of a corporation are directly applicable to the termina¬ 
tion of the business of the plaintiff company on Novem¬ 
ber 21, 1913. 


Nature of Tax Claimed. 

In the statement of the case we have quoted the pro¬ 
visions of Paragraph 5 of Section 6 of the Act of July 1, 
1902, as well as the section of the Act of October 1, 
1890 (D. C. Code, Sec. 730), retaining the prior law for 
the assessment of tax of financial institutions. 

Under the Act of 1890 the fiscal year commenced Jan¬ 
uary first. After specifying the report to be filed, this 
section states: 

“Said company shall pay to the District of Co¬ 
lumbia, in lieu of personal taxes for each next en¬ 
suing year one and one-half per centum of its 
gross earnings for the preceding year, shown by 
said verified statement, which amount shall be 
payable to the Collector of Taxes at the times 
and in the manner that other taxes are payable.” 

i 

It will be noted that this section does not provide for 
the assessment of the tax in any specific form by the 
Commissioners of the District of Columbia, but makes 
the tax payable at the times and in the manner that other 
taxes are payable, that is to say, in the month of May 
of each year. 

The provision of the Amended Act of July 1, 1902, 
changed the rate of tax to six per cent and changed the 
fiscal year to correspond with the local fiscal year and 
required the affidavit to be filed on or before the first 
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day of August instead of the twentieth day of January. 
All other provisions of the prior Statute not inconsistent 
with these provisions remains in force. All adjudications 
of these statutes in our local Courts sustain the conten¬ 
tion made by the District of Columbia in those cases and 
now made by the appellants in this case that the tax im¬ 
posed is an excise or franchise tax, that is, a tax on the 
privilege of doing business. This was distinctly held by 
Mr. Justice Gould in the case of Union Trust Company 
vs. District of Columbia, No. 52,820, in an opinion from 
which we quote as follows: 

“First- An examination of the Act of Congress, 32 
Stat. 619, under which the tax in question is levied, leads 
to the conclusion that it is not a property tax, but an ex¬ 
cise or license tax. The Act provides (Sec. 6): 

“ ‘That hereafter the Assessor of the District 
of Columbia, or his successor in office, shall an¬ 
nually cause to be prepared a printed blank sched¬ 
ule of all tangible personal property and all gen¬ 
eral merchandise or stock in trade, owned or held 
in trust or otherwise, subject to taxation under 
the provisions of this section, and all of all the 
classes of corporations and companies to he as¬ 
sessed, together with the rate of tax prescribed, 
to which shall be appended an affidavit in blank, 
setting forth that the foregoing presents a full 
and true statement of all such personal property, 
taxable capital, or any other basis of assessment, 
or either, as the case may be/ 

Here is a distinct recognition by Congress of two distinct 
bases of taxation, one that of tangible personal property; 
the other, as to corporations, upon taxable capital or 
other basis of assessment, which is certainly not tangible 

personal property, as that has already been specified. 
* * * 
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“It will thus be seen that corporations are not taxed 
according to the amount of tangible property owned by 
each, to be returned to the board of personal tax ap¬ 
praisers and ‘Assessed at a fair cash value,' but are re¬ 
quired to pay a certain percentum on their ‘gross earn¬ 
ings,’ ‘gross receipts,’ ‘premium receipts,' ‘surplus and 
undivided profits,’ as the case may be. 

“Taxes imposed in this manner upon corporation 
have been invariably held to be excise or franchise taxes 
by the Supreme Court from an early date to the pres¬ 
ent. * * * 

“The conclusion is irresistible that Congress intended 
to impose an excise, franchise or tax upon the privilege 
of doing business in a corporate capacity.’’ 

With respect to the responsibility for the payment of 
such a tax by a corporation, which, before the tax was 
due or payable, had ceased to transact the business for 
which it was created, we refer to the following cases: 

In Provident Institution vs. Commonwealth, 6 Wall. 
U. S., 611, the Court had under consideration a similar 
law providing a tax upon the average deposits of savings 
banks. In that case the Court defined the difference be¬ 
tween franchise taxes and property taxes. 

The statute examined provided that “every savings 
bank shall pay a tax, on account of its depositors, of one- 
half of one per cent, upon the average deposits for the 
preceding year, etc.” It was also provided in the law 
that the property taxed by that statute should be exempt 
from all other taxes. The Court held that this was a 
franchise tax; that the reference to the average amount 
of deposits was made not as descriptive of the subject to 
be assessed, but as furnishing the basis of computing the 
amount of the tax to be paid by the corporation; the sub- 
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ject-matter to be taxed was the corporation, and the 
average amount of the deposits within the period named, 
furnished the basis of computing the amount. In the 
course of the opinion the Court defines franchise taxes 
as follows: 

“Franchise taxes are levied directly by an act 
of the legislature, and the corporations are re¬ 
quired to pay the amount into the state treasury. 
They differ from property taxes, as levied for 
state and municipal purposes, in the basis pre¬ 
scribed for computing the amount, in the manner 
of assessment, and in the mode of collection, and 
they are in lieu of? all other taxation, state and 
municipal. Comparative valuation in assessing 
property taxes is the basis of computation in as¬ 
certaining the amount to be contributed by an. 
individual, but the amount of a franchise tax de¬ 
pends upon the business transacted by the cor¬ 
poration and the extent to which they have exer¬ 
cised the privileges granted in their charters.” 

In Commonwealth vs. Lancaster Savings Bank, 123 
Mass., 495, the same statute was considered and held to 
impose a franchise or excise tax, not on the property, but 
on the value of the franchise, or rather on the capacity 
of the corporation to do business. 

The same decision w r as reached in Commonwealth vs. 
People's Bank, 5 Allen, 428. 

Tn State vs. Bradford Saznngs Bank, 71 Vt., 234, a 
law was considered providing that: 

“every trust company, savings bank, etc., incor¬ 
porated by this state and doing* business herein, 
shall pay at the rate of seven-tenths of one per 
cent, annually upon the average amount of its 
deposits, the average value of real estate, etc.” 
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This law was held to impose a franchise tax. 

In State vs. P. B. & W. R. R. Co., 45 Md., 361, the 
Maryland court held that a tax of one-half of one per 
cent, upon the gross receipts of railroad companies is a 
franchise tax and not a direct tax upon property. At 
page 379 the Court says: 

“The question then on this branch of the case 
resolves itself into this, is a tax upon the gross re¬ 
ceipts of railroad companies in lieu of all other 
taxes to be paid by them, a direct tax upon the 
property of such companies within the meaning of 
the Bill of Rights ? We say it is not. It is neither 
levied upon the capital stock nor upon their prop¬ 
erty, in the sense in which the term property is 
used in the Constitution. Gross receipts, it is 
true, when received may be considered as the 
property of such companies, just as a personal in¬ 
come may be considered his property when paid 
to him. But it will hardly be contended that an 
income tax is a direct tax upon property within 
the meaning of the Bill of Rights. Properly 
speaking, the tax is not imposed upon the gross 
receipts; they are referred to not as descriptive of 
the subject to be taxed, but merely as furnishing 
the basis of ascertaining the amount of tax to be 
paid. If then it is not a tax upon property, what 
is it? We say, it is a tax upon the franchise of 
railroad companies, measured by the extent of 
their business.” 

The tax in the case at bar is, under the authorities, a 
franchise or excise tax; that is, a tax upon the privilege 
of doing business. If the corporation is not doing busi¬ 
ness it is not liable for the tax. This was settled in the 
case of McCoach 7>s. Minehill et al. Ry Co., 228 U. S., 
842. That case involved the corporation tax law which 
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has several times been held to be a franchise tax and not 
a tax upon property. The corporation retained its fran¬ 
chise and was in a position to resume business whenever 
the lease should expire, or should be cancelled, but at 
the time the management of the property was in the 
hands of the lessee. The Court held that the company, 
in such a situation, was not liable to the corporation tax. 
Similar rulings have been made under other franchise or 
excise tax laws where the company is not doing business 
because! in the hands of a receiver, in the process of 
liquidation, or for other reasons. 

In Commonwealth vs. Lancaster Savings Bank, 123 
Mass., 495, there was involved the liability for a tax 
upon average deposits of a bank which had been enjoined 
from transacting business, and was in the process of 
winding up and was in the hands of a receiver appointed 
for such a purpose. The Court held that the hank in 
such a situation was not liable for the tax, saying: 

“Being a tax upon the privilege of transacting 
business it would seem necessarily to follow that 
if, at the time when the tax is to be assessed and 
is declared to accrue, the corporation has, for the 
purpose of transacting its business, practically 
ceased to exist and can no longer enjoy the priv¬ 
ilege, then no tax is to be exacted.” 

In Metcalf vs. Messenger, 46 Barbour (N. Y.), 325, 
there was also involved a law infposing a tax upon de¬ 
posits of banks. The bank in the particular case had 
ceased operations with a view of ultimately discontinu¬ 
ing and was receiving no deposits, but, under the law, it 
could not actually cease to exist because it had to re- 
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main until 90 per cent, of its outstanding notes issued 
should be redeemed. It was held that the bank was not 
liable for the tax. 

In State vs. Bradford Savings Bank, 71 Vt., 234, it 
was held that a bank which had been enjoined from do¬ 
ing business was not liable for the excise or franchise 
tax, and that doing business meant the ordinary busi¬ 
ness of the corporation. 

The principle of these cases is that a corporation is 
not liable for a tax which is in the nature of a franchise 
tax, or a tax on the doing of business, when at the time 
it has ceased) to engage in the business which was the 
prime object of its incorporation. A corporation may 
thus cease to do business by the turning over of all its 
property to a receiver, by turning over all its property to 
a lessee, or by turning over all its property in any other 
way to be controlled and held by some one else. 

In McCoach vs. Minehill, etc., R. Co., 228 U. S., 295, 
the corporation there sought to be taxed had ceased to 
do business because it had turned all its property over to 
a lessee. The Supreme Court of the United States says: 

“From the facts as stated above it is entirely 
clear that the Minehill was not, during the years 
of 1907 and 1910, engaged at all in the business 
of maintaining or operating a railroad, which was 
the prime object of its incorporation. This busi¬ 
ness, by the lease of 1896, it had turned over to 
the Reading Company.” 

And the Court held that the Minehill Company was 
not liable for a tax. So the United States Trust Com¬ 
pany, has shown by the facts, admitted it turned all its 
property and business over to another company—“It 




was brought to the necessity of turning over all its as¬ 
sets of every nature and pledging the same to the Mun- 
sey Trust Company of Washington.” 

And further: 

“In pursuance of said arrangement the said 
Munsey Trust Company took possession of the 
main office and branches of the plaintiff.” 

And further: 

“The said action was taken in the interests of 
avoiding the actual legal act of the appointment 
of a receiver. * * * So that the real effect 

of the action taken between the two companies 
referred to was to effect a termination of the af¬ 
fairs of the United States Trust Company inso¬ 
far as the further conduct of its business was con¬ 
cerned.” 

The contention was earnestly made by counsel for the 
defendants in the court below that the construction con¬ 
tended for by plaintiffs would permit a corporation to so 
maneuver its business enterprises by* transfers to other 
companies that it would be able to escape from year to 
year the payment of this tax. In view of our statement 
that we do not ask the Court to take the broad ground 
adopted by the Supreme Court in the corporation tax 
cases, but to confine its decision of this case to the facts 
before the Court, that is, of a corporation compelled by 
circumstances to dispose of its entire assets and discon¬ 
tinue its business as an expedient method of liquidation, 
there could be question of no fraudulent purpose of escap¬ 
ing payment of the tax and no such purpose existed in 
the present case. 
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It was also contended by the defendants in the court 
below that it was immaterial whether the plaintiff com¬ 
pany was at the time this tax became due and payable, 

actually engaged in carrying on the business for which 
it was incorporated because its charter remained intact, 

and it had the privilege, therefore, of transacting such 
business, to wit, the banking and trust business, and 
whatever may be the circumstances which prevented its 
exercising that privilege, the tax was a tax on the priv¬ 
ilege and not on the actual transaction of business. 

Certainly the privilege is of no value if the circum¬ 
stances prevent its exercise and the obvious purpose of a 
taxing law is to tax assets of value to the owner. How¬ 
ever, the complete answer to this contention of the de¬ 
fendants is that the section specifies “all other incorpor¬ 
ated banks and trust companies in the District of Colum¬ 
bia.The obvious meaning of these words is descriptive 
of the institutions to which they refer and at the time 
this tax was due, the plaintiff company had ceased to do 
a banking and trust business, and was not a bank or a 
trust company in the District of Columbia within the 
meaning of the section. A company authorized by its 
charter to do a banking business is not a “bank” unless 
it is doing a banking business. The word “incorporated” 
in the section w^as used to distinguish the incorporated 
bank from the private banker and not as applying to any 
company which had taken out a charter authorizing it to 
do a banking business. All courts are familiar with the 
fact that in a great many charters companies are au¬ 
thorized by its charter to engage in the real estate busi¬ 
ness, buv and sell investment securities, etc., but unless 
it actually engages in the real estate business, it is not a 
real estate company. 





We, therefore, submit that the true interpretation of 
Paragraph 5 is that it applies only to institutions en¬ 
gaged in the banking or trust business and, therefore, at 
the time this tax was levied on the plaintiff company, it 
was not subject to an assessment. 

Respectfully submitted, 

J. H. Ralston, 

W. E. Richardson, 
Attorneys for Appellants. 

Wade H. Ellis, 

C. B. Ellis, 

Of Counsel. 
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BRIEF FOR APPELLEES. 


Statement of the Case. 

The amended and supplemental bill (R., p. 7) filed herein 
recites that the United States Trust Company, the plaintiff, 
entered into an agreement, on the 21st day of November, 
1913, with the Munsey Trust Company, whereby the latter 
took over the deposits of the plaintiff, assumed the deposit 
liabilities, and when it had obtained sufficient funds to in¬ 
demnify itself for liability to cover deposits and expenses, to 
turn the residue over to the stockholders of the plaintiff 
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(par. 3). It is also asserted that all of the assets of the plain¬ 
tiff were pledged to the Munsey Trust Company. This agree¬ 
ment was made to avoid the appointment ot a receiver, and 
the bill recites that “the real effect of the action taken between 
the two companies referred to was to effect the termination 
of the affairs of the United States Trust Company, in so far 
as the further conduct of its business of banking was con¬ 
cerned, as of November 21, 1913.” 

In June, 1914, the Collector of Taxes made a demand 
upon the appellant for the payment of the franchise tax, 
$22,408.32, for the fiscal year ending June 30, 1914, which 
was due and payable under the law in the month ot May, 
and that upon default the collector levied upon the bank 
fixtures and other property of the plaintiff located at loth 
and II Streets Northwest. 

The fourth paragraph of the bill recites that the Comp¬ 
troller’s Office was making trouble for the plaintiff and 
threatening to place it in the hands of a receiver, and that 
this led to the agreement recited in*p ara g ra ph 3. That the- 
practical effect of this agreement was to place the assets of 
the company in custodia legis, and that after the 21st of No¬ 
vember, 19i3, plaintiff ceased to receive deposits and to con¬ 
duct a banking and trust business. 

The other paragraphs of the bill are regarded as imma¬ 
terial for the purposes of this discussion, as they relate to the 
legality of the law and the scarcity of funds belonging to the 
plaintiff. 

It is remarked here that this agreement with the Munsey 
Trust Company was a purely private contract, and there was 
no legal action taken either by the courts or on the part of 
the Government which required plaintiff to cease doing busi¬ 
ness on the 21st of November, 1913. It must not be for¬ 
gotten, also, that the tax was due and payable in May, 1914. 
There had been no dissolution of the company or the ap¬ 
pointment of a receiver until after the filing of the original 
hill, which took place July 30, 1914. It appears, on the con¬ 
trary, from the first paragraph of the amended and supple¬ 
mental bill, which was filed in the spring of 1915, that the 
dissolution, if any, and the appointment of a receiver had 
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taken place between the filing of the original bill and the 
filing of the amended and supplemental bill. The latter was 
signed by Tucker K. Sands, receiver for the plaintiff, who 
thereafter, by intervening petition, became a party to this 
cause. By a consent order subsequently passed, the lien 
which the District of Columbia had obtained by distraint 
upon the goods of the plaintiff was ordered to be released in 
order that the receiver might dispose of the assets of the com¬ 
pany free from the incumbrance of the lien and the lien was 
transferred to sufficient funds in the hands of the receiver to 
enable him to pay the tax. 

The District made a motion to dismiss the bill for want of 
equity, on the ground that the tax is due and payable and 
that no grounds are shown for equitable relief. The District 
also moved that the receiver be required to pay the tax in 
controversy. 


ARGUMENT. 

I. 

Is the validity of the tax dependent upon the fact, if it be 
n fact, that the appellant is not engaged in business? 

The question presented is whether under our local law a 
corporation can evade the payment of a franchise tax by a 
private agreement that some other person or corporation shall 
conduct its business. It is submitted, in the first place, that 
the facts stated in the amended and supplemental bill show 
that the business was being carried on by an agent, another 
corporation chosen by the plaintiff, lliat this was the most 
practical and convenient method for the plaintiff, and a con¬ 
venient way for the plaintiff out of its financial embarrass¬ 
ment, cannot affect the legal aspect of the situation, for the 
reason that the method chosen was entirely voluntary and 
w as not the result of any decree by order of the court or by 
the command of any executive officer having authority. 1 he 
act of July 1, 1902 (32 Stat., 617), provides, paragraph 5: 

“Each national bank as the trustee for its stock- 
• holders, through its president or cashier, and all other 
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incorporated banks and trust companies in the Dis¬ 
trict of Columbia through their president or cashiers ’ 
* * * shall make affidavit to the board of personal 
tax appraisers on or before the first day of August 
each year, as to the amount of its or their gross earn¬ 
ings for the preceding year ending the 30th day of 
June, and shall pay to the Collector of Taxes of the 
District of Columbia per annum on such gross earn¬ 
ings, as follows: each national bank and all other in¬ 
corporated banks and trust companies respectively, 
six per centum,” etc. 

This is all of the law providing for the tax in controversy. 
The bank made its return in August, 1913, pursuant to law; 
it had a certain amount of gross earnings for the year ending 
June 30, 1913, and was in existence as a corporate entity in 
May, 1914, in entire and full control of all of its assets except 
as limited by its own voluntary action. 

It is apparent from an examination of the law quoted that 
the only conditions necessary for the exaction of a tax are, 
first, the existence of a bank or trust company in the Dis¬ 
trict, and, second, the existence of gross earnings for the 
preceding year. These conditions exist in this case. 

The argument for the plaintiff is based upon the assump¬ 
tion that the plaintiff was not engaged in business when the 
time for payment of the tax, May 14, 1914, arrived. The 
answer to this is twofold: first, that the petition does not 
show that the plaintiff was not engaged in business, al¬ 
though the allegation is made as a pure conclusion of fact. 
The facts actually stated disclose the contrary. Secondly, 
admitting that the plaintiff was not engaged in business, 
this is immaterial, because the statute does not require the 
doing of any business as a prerequisite to the payment of 
the tax, but merely asserts that corporations in the District 
of Columbia shall pay a tax on their gross earnings. 

Neither do the cases cited by the plaintiff bear out this 
contention. The cases cited to establish the contention 
that this is a franchise tax may be passed with the remark 
that this is admitted. The District of Columbia has twice 
established the proposition that this was a franchise tax, 
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first, in the case of the Union Trust Company vs. The Dis¬ 
trict, Law, No. 52,820, and in the Merchants and Mechanics 
Savings Bank vs. The District of Columbia, Law, No. 5957, 
in the Supreme Court of the District. The first case was 
decided by Mr. Justice Wright, and the second by Mr. Jus¬ 
tice Gould. Neither case was appealed. Both cases were 
alike in their general aspects. The Union Trust Company 
claimed that the rentals derived from its real estate, the in¬ 
come derived from the original capital invested in stocks, 
bonds, and mortgages, and the income derived from surplus 
and undivided profits invested in stocks, bonds, and mort¬ 
gages should not be regarded as part of the gross earnings of 
a bank for the purposes of taxation under this law, but the 
court in each case sustaining the demurrer to the declaration 
held, that these various sources of income were properly 
classified as gross earnings. It might very well be that a 
corporation with a large capital might cease to do an active 
banking or trust business and yet be in receipt of a very 
large amount of gross earnings derived from these and other 
sources. There can be no possible doubt that under such 
circumstances the banking or trust company would be sub¬ 
ject to taxation, and yet on the principle contended for by 
plaintiff in this case the bank might escape taxation by 
throwing the active and perhaps less profitable part of its 
business into the hands of an agent or quasi- partner. 

The first case cited by the plaintiff is McCoach vs. Mine- 
hill Railway Company, 228 U. S., 295, where the railroad 
leased all of its assets and rolling-stock to another railroad 
company for 999 years, and had itself withdrawn from the 
active railroad business. The case begins with this state¬ 
ment: 

“The facts which involve the construction of the 
provisions of the corporation tax act as to what con¬ 
stitutes doing business by a corporation so as to sub¬ 
ject it to the tax are stated in the opinion.” 

“The United States Circuit Court held that the 
company was not ‘engaged in business’ within the 
meaning of the act and that therefore the taxes had 
been illegally assessed” (p. 297). 
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And again, on page 300, quoting from Flint vs. Stone Tracy 
Company, 220 U. S., 107, 145, 146: 

“It is therefore apparent, giving all of the words 
of the statute effect, that the tax is imposed not upon 
the franchises of the corporation irrespective of their 
use in business, nor upon the property of the cor¬ 
poration but upon the doing of corporate or insurance 
business, and with respect to the carrying on there¬ 
of.” 


The law construed in the McCoach case is quoted on page 
299: 

“That every corporation organized for profit and 
having a capital stock represented by shares, * * * 
and engaged in business in any State * * * shall 
be subject to pay annually a special excise tax with 
respect to carrying on or doing business with respect 
to such coiporation * * 


★ ” 


The court came to the conclusion that the railway com¬ 
pany was not “engaged in business' within the meaning of 
the law and was therefore not liable for the tax.” It is 
worthy of careful remark, however, that this case did not 
pass without a strong dissent on the part of Justices Day, 
Hughes, and Lamar. There can be no doubt that the de¬ 
cision of the court would have been in favor of the tax if in 
that case, as in the case at bar, the tax had been imposed 
directly upon the franchise of the coiporation measured by 
its gross earnings, and not at all dependent upon whether 
or not the company was “engaged in business.” t 

The attitude of the Supreme Court is very well illustrated 
by the case of the Spreckels Sugar Refining Company vs. 
McLain, 192 U. S., 397. In that case the tax was “upon 
the gross annual receipts in excess of a certain sum imposed 
upon every person, firm, corporation, or company carrying 
on or doing the business of refining sugar' (p. 398). It 
was claimed by the Sugar Company (p. 399), “that no 
part of its receipts from other sources than the business of 
refining sugar was taxable under the provisions of the act. 
The proof disclosed that the plaintiff owned three wharves 



on the Delaware river, where vessels landed and for the use 
of which wharfage was charged. The wharves were built by 
the plaintiff for the convenience of its own business, and 
were used very largely for the loading and unloading of its 
own vessels. One of the questions was whether the wharf¬ 
age derived was a receipt from the business, and the Circuit 
Court held that “the use which the plaintiff really made of 
its wharves was “in carrying on or doing the business of 
refining sugar” (p. 414). 

Another question arose as to whether the interest paid to 
it upon deposits in bank and dividends upon stock in other 
companies came from the business of sugar refining (pps. 
415-416). 

The decision of the Circuit Court of Appeals, that such 
receipts were a part of the business of sugar refining was 
reversed by the Supreme Court (pps. 416, 417). 

The Supreme Court held these were not receipts “in the 
business of refining sugar but receipts from independent 
sources” (p. 417). 

In view of these decisions of the Supreme Court, the 
very obvious ground which those opinions preceded, to wit, 
whether the companies were doing business or engaged in 
business, it is very clear that in the construction of such a 
statute as the personal tax law where the tax is imposed di¬ 
rectly upon the franchise measured by gross earnings, no 
inquiry could or would have been made into the fact whether 
the company was engaged in business or not, or into any 
amounts derived from the actual transaction of business. 

The error into which the plaintiff has fallen is to assume 
that the franchise tax is always imposed upon the actual 
transaction of business, whereas the franchise tax is fre¬ 
quently, as in this case, imposed upon the franchise itself, 
or the privilege, convenience, or facility afforded the com¬ 
pany by reason of its franchise, and not at all depending 
upon the fact whether the company is actually engaged in 
business, or the amount derived from actual business. 

Com. vs. Lancaster Sav. Bk., 123 Mass., 493, relied upon by 
defendant: The tax was payable twice a year, May and No- 
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vember, on the average amount of its deposits for the previ¬ 
ous six months. And on December 22, 1875, the hank was 
temporarily, and on December 30, 1875, permanently en¬ 
joined from doing any hanking business whatever, and a 
receiver was appointed to wind up its affairs. 

It was held “that the excise was not laid on * * * 

the business which the bank transacted during a given 'pe¬ 
riod, but upon the value of the franchise on the first of May, 
or, in other words, its capacity to transact business on that 
day” (p. 496). 

“In the case at bar, the Lancaster Savings Bank was, by 
the decree of this court, in December, 1875, placed in the 
hands of receivers, and perpetually prohibited from trans¬ 
acting the business for which it was incorporated, and de¬ 
prived of its right to exercise its franchise, and of the profit 
and benefit to be derived therefrom” (pps. 496-7). 

The court then proceeds to show that, under the Massachu¬ 
setts laws, an action could be brought for the taxes due from 
a bank, or it could be enjoined from transacting its business 
as a penalty for non-payment (p. 497). 

“It is clearly to be inferred from these provisions, 
that the corporations, upon which taxes are imposed 
by the statute, are those which are in the exercise of 
their corporate powers, and against which the pro¬ 
ceedings and penalties provided may be enforced; 
and not those in the hands of receivers and perpetu¬ 
ally enjoined from transacting business” (p. 497). 

Adopting the reasoning in this case as logical, we come to 
an opposite conclusion in the case at bar, because of the very 
different state of facts, i. e. 

1. The tax is the franchise, measured by the business done 
during a given period, i. e. the gross earnings for the pre¬ 
ceding year. 

2. The Massachusetts tax was on deposits which could not 
exist, as the bank was enjoined. 

3. The plaintiff here has not been enjoined by the order 
of any court from doing business for any period touching 
the matters set out in the bill. 
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The contention of the plaintiff is reduced to this: 

It may, by its own act, without the intention of any ju¬ 
dicial body, determine when the moment arrives to cease 
paying taxes, although in full possession of its franchise and 
with gross earnings, the only two conditions under our law 
necessary to maintain the tax. 

Metcalf vs. Messenger, 46 Barb., 325, also, was different. 
There the tax was on capital stock of a private bank. It had 
ceased to do any business except retiring its circulation 
(330). After 90 per cent of the circulation had been re¬ 
tired, under the statute, which was required before any step 
could be taken “towards closing its business,” a sum equal to 
the other 10 per cent was required to be deposited with the 
superintendent of the Banking Department, who was to give 
notice that circulating notes should be presented for redemp¬ 
tion within six years (330). The court held, in brief, that 
when a bank was engaged in paying off its circulation, after 
closing its doors, it was not liable for taxes during this pe¬ 
riod of six years. (See p. 331.) 

Neither the facts nor the law involved present any analogy 
to the case at bar. 

State vs. Bradford Bank, 71 Vermont, 234. This case 
bears a close resemblance to Com. vs. Bank, 123 Massachu¬ 
setts, 493, sub. The tax was imposed for semi-annual pe¬ 
riods on the average amount of deposits, and the- bank had 
been enjoined from further conduct of its business and a 
receiver appointed to wind up its affairs, p. 230. Also, the 
tax was conditioned upon the banks “doing business herein” 
(pps. 237, 239). 

It should not be forgotten that taxes do not necessarily 
cease with the appointment of a receiver. The receiver, 
himself, may become liable for taxes accruing after his ap¬ 
pointment. In such case taxes become a lien upon the prop¬ 
erty in his hand prior to the claim of ordinary creditors, the 
lien taking the place of the lien by distraint, lost by the 
property coming into the custody of the law. In re Tyler, 
149 U. S., 164, 183-4. 

2-q 
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The case of Flint vs. Stone-Tracey Company, 220 U. S., 

107, is also a good illustration of the attitude of the Supreme 
Court upon the question of franchise taxes. In that case 
the corporation tax law, 30 Stat., 112-117, placed a tax upon 
corporations which “organized under the laws of the United 
States, * * * or * * * under the laws of any for¬ 

eign country and engaged in business in any State or Terri¬ 
tory. * * *” (p. 143). 

The court said of this: 

“It is therefore apparent, giving all of the words 
of the statute effect, that the tax is imposed not upon 
the franchises of the corporation, irrespective of their 
use in business, nor upon the property of the cor¬ 
poration, but upon the doing of corporate or insurance 
business, and with respect to the carrying on thereof” 
(p. 145). 

And again on page 146: 

“In other words, the tax is imposed upon the doing 
of business of the character described, and the meas¬ 
ure of the tax is to be the income, with the deduc¬ 
tion stated received not only from property used in 
the business, but from every source” (p. 146). 

It was charged by the Solicitor General in his argument 
that all possible objections had been made to this tax, and 
among them that it was “a tax upon corporate franchises 
and void as an impairment of the sovereignty of the States” 
(p. 133). 

The tax imposed in the case at bar is obviously a tax upon 
the franchises of the corporation and is in no way dependent 
upon its carrying on or being engaged in business, and the 
objection made to the corporation tax just above cited cannot 
apply here, for this is the act of the Congress of the United 
States applied to the District of Columbia, over which ter¬ 
ritory Congress has, under the Constitution, exclusive juris¬ 
diction. 

The court said again: 

“The tax under consideration, as we have construed 
the statute, may be described as an excise of the par- 
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ticular privilege of doing business in a corporate ca¬ 
pacity, i. e. with the advantages which arise from 
corporate or quasi-corporate organization; or when 
applied to insurance companies, for doing the busi¬ 
ness of such companies. ,, 

“As was said in the Thomas case, 103 U. S., 363, 
supra, the requirement to pay such taxes involves the 
exercise of privileges and the elements of absolute and 
unavoidable demand is lacking. If business is not 
done in the manner described in the statute, no tax 
is payable (pps. 151-152). 

These citations, including those from the McCoach case 
and the Spreckles Sugar Refining Company case, amply 
demonstrate the difference existing in the minds of the 
Supreme Court Judges between the tax imposed directly 
upon the franchise and one limited by the amount of busi¬ 
ness done under that franchise. There are no words in our 
statute which, either directly or indirectly, could limit this 
tax to the amount of business done by the corporation strictly 
within the lines of its corporate franchises. On the con¬ 
trary, the tax is imposed upon the entire gross earnings of 
such corporation from whatever sources such earnings may 
come, and those earnings may be traced back, as has been 
shown by the decision in the Merchants and Mechanics Bank 
Company case, and the Union Trust Company case, to in¬ 
clude the dividends derived from the United States bonds, 
which were themselves made non-taxable by the laws pro¬ 
viding for their issue. 

It is clear that under the local statute the tax “is imposed 
upon the franchises of the corporation irrespective of their 
use in business.’ 7 McCoach vs. Minehill Railway Co., 228 
U. S., 295, 300; Flint vs. Stone Tracy Co., 220 U. S., 107, 
145, 146. 

11 . 

Are the averments of the amended bill made with sufficient 
directness and clarity to justify the conclusion that the ap¬ 
pellant ceased to do business entirely, or that it had parted 
with all of its assets? 






In view of the fact that the appellants’ brief is largely de¬ 
voted to the argument that a trust company is not taxable 
under our law after it has ceased to do business, the allega¬ 
tions of its bill on this point are rather interesting. 

At no place in the amended or original bill is there lound 
a plain, blunt statement that on November 21, 1913, the 
appellant ceased to do any business whatever. On the con¬ 
trary. the pleader has, with considerable adroitness, refrained 
from making the direct allegation. There are lound such 
expressions as these: 

“So that the real effect of the action taken between 
the two companies referred to was to effect a termina¬ 
tion of the affairs of the United States Trust Com¬ 
pany, in so far as the further conduct of its business 
of banking was concerned, as of the 21st day of No¬ 
vember, 1913. 

“The plaintiff ceased to carry on the ordinary busi¬ 
ness of a banking and trust company” (Marg., p. 
16; p. 10, Record). 

Neither were there any direct allegations that all of its 
business was turned over to the Munsey Trust Company. 
The allegation upon this point is found at the bottom of page 
seven (Record), as follows: 

“Heretofore, to wit, on or about the 21st day of No¬ 
vember, 1913, the plaintiff, United States Trust Com¬ 
pany, became involved in financial difficulties by rea¬ 
son of a run upon the main office of its banking in¬ 
stitutions and the branches thereof in the City of 
Washington, District of Columbia, and as a result 
thereof it was brought to the necessity/ of turning over 
all its assets of every nature and pledging the same to 
the Munsey Trust Company, of Washington, in con¬ 
sideration of the Munsey Trust Company taking over 
the deposits of the said United States Trust Company 
and assuming said deposit liabilities, and the agree¬ 
ment being that after the said Munsey Trust Com¬ 
pany should have obtained from the assets of plain¬ 
tiff sufficient to indemnify itself for the liability in 
regard to said depositors and all expenses and other 
liabilities which it might have to meet on account of 
taking over the said business, that the residue, if any, 




13 


i 








should belong to the stockholders of the plaintiff com¬ 
pany. In pursuance of said arrangement, the said 
Munsey Trust Company took possession of the main 
office and branches of the plaintiff.” 

The statement that the company “was brought to the neces¬ 
sity of turning over all its assets of every description,” is used 
in lieu of the direct statement that the company did turn 
over all its assets to the Munsey Company. In the same sen¬ 
tence is the allegation that what was turned over to the Mun¬ 
sey Company was the deposits, and that as soon as that com¬ 
pany had indemnified itself for liability to depositors and 
expenses incurred the balance, if any, should belong to the 
stockholders of the appellant. 

The arrangement set out. in paragraph three of the 
amended bill seems to indicate that the Munsey Trust Co. 
was engaged as an agent or temporary partner to help the 
appellant out of a temporary financial embarrassment. This 
is borne out by the statement in paragraph 4, R., p. 9, that 
the Comptroller was threatening to close its doors “unless 
some relief might be obtained by way of co-operation of an¬ 
other financial institution with it.” Whether this was an 
agency, a temporary partnership, or mere business co-opera¬ 
tion, it is very obviously not the entire cessation of corpora¬ 
tion business which appears in the McCoach case. 

Keeping in mind the rule that the allegations of a plead¬ 
ing are to be construed against the pleader, are the statements 
set out in the amended bill sufficient to supplant the simple 
and direct allegations that the appellant ceased to do business 
of any kind on the 21st of November, or that it turned over 
its assets of every description to the complete control of the 
Munsey Co.? 

Another reflection is of considerable interest. Under our 
local law a trust company organized under the Code escapes 
taxation for the first year of its existence. This arises by 
reason of the fact that the company reports its gross earn¬ 
ings for the previous year. The company not being in exist¬ 
ence for the previous year, of course has had no gross earn¬ 
ings, and therefore no tax. Assuming, for the sake of argu¬ 
ment merely, that the appellant was not in business for a 







14 


part of the year 1913-14; there is no injustice in requiring 
the payment of the tax in May, 1914, and there is no reason, 
moreover, for straining the language of the statute or of the 
bill to enable the company to escape the tax, since it paid 
none for the first year. 

This leads to another and more important consideration: 
The company made a return in July, 1913, of its gross earn¬ 
ings for the year ending June 30, 1913. According to its 
own statement it did not cease to do business until November 
21, 1913. Then there were gross earnings between July 1 
and November 21, 1913, unaccounted for and untaxed! 
Upon this theory a company might go out of business at the 
end of the fiscal year and thus escape taxation for the last 
year as well as the first. If the tax was due for any portion 
of the year, it was due for the whole year, for there is no rule 
of apportionment of the tax, but is an annual tax, imposed 
and collected as such. It would be impossible for the court to 
say whether the tax should be divided by the week or by 
the month. Under paragraph 3, section 7, of the same act 
(July 1, 1902, 32 Stat., (519, 623) there is a provision for 
prorating taxes where a license is issued after the beginning 
of the license year, November 1st; but there is no such pro¬ 
vision under section 6, which taxes banks and trust com¬ 
panies. 

III. 

* 

Ha# the appellant, in its amended bill, shown itself en¬ 
titled to the intervention of a court of equity? 

(a) In the original bill the averments of irreparable in¬ 
jury, paragraph 8, page 4 of the Record, were held to be 
insufficient by the court. In the amended bill, Record, page 
11, the averments are somewhat more extensive, but no new 
facts are alleged that disclose irreparable injury. The alle¬ 
gations are: 

“* * * and as showing the irreparable injury 

that would be done plaintiff by said threatened sale 
after distraint, plaintiff further states that at the time 
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such levy was made and subsequent thereto it had 
no funds with which to pay said taxes and that the 
securities owned by it included notes and other obli¬ 
gations in the process of collection, which it was es¬ 
sential to collect in the ordinary course of business 
in order to preserve their full value, and that all the 
securities wnich it had were not readily convertible 
into cash and required time and care to realize full 
value, and that any sale of the same at public auction 
to satisfy the tax claim would necessarily have been 
at a great sacrifice and a waste of the assets of the 
plaintiff, and that in the state of the market a sale of 
any securities at such time would have involved a 
great financial loss and the waste of assets; that at the 
time said assets were levied on they were turned over 
and pledged to The Munsey Trust Company, as afore¬ 
said, and that the plaintiff was dependent upon The 
Munsey Trust Company for the care and management 
of same an'd that The Munsey Trust Company was at 
the time and has been ever since occupying the bank¬ 
ing room at 15th and H Streets, where said assets were 
at the time located; and that a sale of said assets, in¬ 
cluding said banking fixtures and furniture, would 
have seriously injured and interfered with the care 
and management of said assets by the said Munsey 
Trust Company, and thus would have caused serious 
injury to the plaintiff; that the said banking fixtures 
were erected by the plaintiff in accordance with a con¬ 
tract and lease with the Southern Building Corpora¬ 
tion for the rental of the premises at 15th and IT 
Streets N. W., under the terms of which said lease the 
plaintiff was entitled to reimbursement at the expira¬ 
tion of said lease of a certain portion of the expense 
incurred in the erection of said fixtures, and that a 
sale of the same would have jeopardized plaintiff’s 
rights under said lease and cast a cloud upon its title 
and irreparably injured its rights in the assignment of 
said lease and caused a sacrifice and waste of this asset 
of the plaintiff.” 


The statement that the Trust Co. had no funds with which 
to pay taxes is utterly beside the question. It should be re¬ 
membered that this tax was due in May, 1914, and if the ap¬ 
pellant did not have the money to pay its taxes at that time 
it was guilty of the most culpable negligence or was hope- 
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lessly insolvent. The bill discloses that the plaintiff has an 
abundance of securities which might have been pledged for a 
loan, and ordinary prudence would have suggested to any 
business concern that taxes would have to be met when due. 
No excuse at all is given for the failure to pay those taxes 
when due. That the company will lose money at the present 
time by pledging securities, which should have been con¬ 
verted into cash long ago or made the subject of a loan, is 
apparent to every one; but that this is irreparable injury, 
within the meaning of the term sufficient to give jurisdiction 
to a court of equity, is very much to be doubted. Compare 
the allegation of irreparable injury contained in the bill with 
the quotation made below, from 142 U. S., “or cause some 
other irreparable injury, as, for instance, the ruin of com¬ 
plainant’s business/’ Evidently what the Supreme Court 
considers irreparable injury, and what the plaintiff so con¬ 
siders, are two very different things. 

In Dows vs. Chicago, 11 Wal., 108, a bill was filed to re¬ 
strain the collection of a tax levied by the City of Chicago 
upon shares of the capital stock of a bank owned by plaintiff. 
There is no suggestion in the case that there was any peculiar 
law in force in Chicago that would enable the plaintiff to 
maintain his suit at law, or that prevented him from doing 
so. The court laid down the rule, equity would not inter¬ 
fere to restrain the collection of a tax unless “special cir¬ 
cumstances are shown,” “bringing the case under some rec¬ 
ognized head of equity jurisdiction” (p. 110). “It must 
appear that the enforcement of the tax would lead to a mul¬ 
tiplicity of suits, or produce irreparable injury, or where the 
property is real estate, throw a cloud upon the title of the 
complainant” (p. 110). 

“And except where the special circumstances which 
we have mentioned exist, the party to whom an ille¬ 
gal tax is collected has ordinarily ample remedy, 
either by action against the office making the collec¬ 
tion or the body to whom the tax is paid. Here such 
remedv existed” (p. 112). Dows vs. Chicago, 11 
Wal, 108. 
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If the plaintiff has “ordinarily ample remedy” at law, he 
certainly has it in this case, for there is no law depriving 
him of it. This case has been followed by others in the 
same high tribunal to the same effect. Hannewinkle vs. 
Georgetown, 15 Wal., 547. Railroad vs. Board of Public 
Works, 172 U. S., 32, was a bill to restrain the collection of 
a tax levied by West Virginia. The statement of the Dows 
case, that “ordinarily ample remedy” existed at law, is re¬ 
peated and approved (p. 38). 

Pa. Stm. Whaling Company vs. U. S., 187 U. S., 447, was 
a petition to restrain the collection of a license tax. The 
court said, citing Elliott vs. Swartout, 10 Pet., 137, 56, that 
even in the absence of a special provision for recovery, ex¬ 
cessive duties paid to a collector should be recovered: 

“The question as to the right to recover must be 
answered in the affirmative, unless the broad propo¬ 
sition can be maintained, that no action will lie 
against a collector to recover back an excess of duties 
paid him; but that recourse must be had to the gov¬ 
ernment for redress. Such a principle would be 
carrying an exemption to a public officer beyond any 
protection sanctioned by any principle of law or 
sound public policy.” 

******* 

“In Erskine vs. Van Arsdale, 15 Wal., 75, * * * 
it was said, ‘Taxes illegally assessed and paid may 
always be recovered back, if the collector understands 
from the payer that the taxes are regarded as illegal, 
and that suit will be instituted to compel the refund¬ 
ing of them” (p. 453). 

See, also, Ark. Building and Loan Association vs. Madder, 
175 U. S., 269, 272 (where the rule in Dows vs. Chicago is 
re-affirmed), p. 273 =(as to compulsory payments), p. 274 
(as to inability to pay). 

Cruikshank vs. Bidwell, 175 U. S., 73, was a bill to re¬ 
strain a collector of customs from destroying teas seized. 

“Inadequacy of remedy at law exists where the 
case made demands preventive relief, as, for instance, 
the multiplicity of suits, or the prevention of irrep¬ 
arable injury” (p. 81). 

, 3—q 
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“The sole ground of equity jurisdiction put for¬ 
ward is the inadequacy of remedy at law, in that the 
injury threatened is not susceptible of complete com¬ 
pensation in damages. The mere aasertion that the 
apprehended acts will inflict irreparable injury is not 
enough. Facts must be alleged from which the court 
can reasonably infer that such would be the result” 

(p. 81). 

“No averment of injury except the loss of teas” 

(p. 82). 

Allen vs. Car Co., 139 U. S., 658, 661, was a bill to restrain 
the collection of privilege taxes by the State of Texas. 

Pacific Express Co. vs. Seibert, 142 U. S., 339, was a suit 
to enjoin the collection of illegal taxes by the auditor of 
Missouri. The court said, p. 348, that the suit could not be 
maintained unless the threatened acts would cause a multi¬ 
plicity of suits, “or cause some other irreparable injury, as, 
for instance, the ruin of complainant s business.” 

( b ) This court has decided that to test the legality of a 
tax, the tax should be paid, under protest, and then an ac¬ 
tion of assumpsit brought to recover the tax. 

In Cdass vs. I). C., 27 App., 576, it was expressly decided 
that a payment under protest to avoid a distraint (p. 578), 
was an involuntary payment, and could be recovered back 
in an action of assumpsit. 

This decision was followed in Union Trust Co. vs. D. C., 
29 App., 270. Expressly re-affirmed in Mark vs. D. C., 35 
App., 574, 576. 

See, also, P. C. vs. Chapman, 25 App., 95, 98, where a 
payment of a business tax after arrest, but before trial, was 
held to be involuntary. 

The action of the court below in dismissing the bill was 
correct and should be affirmed. 

Respectfully submitted, 

CONRAD H. SYME, 

FRANCIS H. STEPHENS, 
Attorneys for Appellees. 





